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Summary

It is our hopes that this presentation has provided a real world approach to dealing with
safety issues in general. We must continue to support employee safety as an enhancement
to jobsite productivity. It is true, that a safe workplace provides the employees with some
of the tools they need to perform their work correctly the first time around. In the world
of asbestos contracting, predictable, unavoidable and previously experienced set-backs
rarely have a positive impact on the overall project(s).

Direction/Advice on creating a safe and pmducf;is?c_ workplace needs to start with the
appropriate training. This training must be ongoing. You have the support you need from
the government agencies, consulting firms, training providers, as well as your internal -
personnel. Use them wisely and you will benefit greatly from start to finish.

L Closing Stf'a.té.i;je_ﬁi_s. ' |
Remember; our work is very important!! This industry assists in cleaning the air the world
breathes. We will accomplish this together starting first with a safe workplace. The
"Competent Person" has a tremendous responsibility. When their job is done completely
and correctly we can all breath easier!!

Thank You

$ . . -
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F Division of Wisconsin Ear Mold Co,

1703 PEARL STREET, WAUKESHA, WISCONSIN 53186 USA
PHONE (262) 524-2424 « FAX (262) 524-7898

April 3, 2003

Senator Neal Kedzie
P.O. BOX 7882
Madison, WI. 53707

Ref: “Asbestos Citation Authority for DNR (CR-02-064/AM-20-20)
Dear Neal, - c D -~ "

- Thank you for listening to some of the problems that concern me about the DNR.
Itis my understanding that they want additional citation power in dealing with removal of asbestos.
What has always concerned me in the past and is concerning me now, is that a higher level of this
kind of enforcement shall most definitely increase the amount of harassment from the inspector,
W}mu 1o leave the present policy for enforcement to stand as is, ofat least require the
modifications fo grant citation writing authority only fo the Environmental Warden)which would be
written only as a part of a step enforcement process. Only the failure to perform and pre-inspect
would result in a citation and/or the failure to notify the DNR Air Management office at least 10 days
prior to commencement of renovation or demolition, will result in a citation order. | do understand
_ the thinking of the DNR in this matter, the more enforcement they have, the easier they feel itisto
cdotheirjob, e e e S T
- Being 2 Waukesha County Supervisor, we have just gone through some of the same

changes for enforcement with the park and planning staff here at the county. What I have observed
in some of the long term employees, that have a higher maturity and responsibly, use the powers
they need to achieve their goals of enforcement prudently. However, | feel that some of the younger
and less mature department employees can create a very untenable situation bordering on the lines
of harassment. With this continued enforcement powers through the citation process, | am very
concerned that it will continue to expand to more areas and departments for their enforcement
process. Exampie: lead paint, possible mercury, and other subsiances that are considered
hazardous.

Neal, there has to be a balance between government and business. This seems to be
slipping away more every day. If you have any questions regarding my feelings on this matter,
please give me a call, and as always, thanks for your help with some of the problems that we have
to deal with in business.

Very Truly Yours,

SN
g ] P ]
 Tmb ONINBlG.
Walter L. Kolb
N




.".--'-:'Thank you -__'fc_ar expressmg your displeasure ‘Wlth the propased DNR rule

| feiati g to
f-asbf:stes aba- ment R S

fﬁlth{::ugh we ar not m that area Gf cammeroe I a.m of the beizef that any safeguard 1] £
can be mcorpe ated into rule makmg which : ¢ more capable of
__-'obgﬁf::twf: app catmn as oppased subjectwe Wh1m shouid be enthuszastzca_ y endarse_

. _ : i : S e a tua y realized how “fa he -
; DN_RZ’mterpretatlons of thase Rul@s were: hkely to-_be “Two examples whmhs come read v
to mind are: navzgable Waters _and tha Butler gart@r_snake. mnundmm -

"_Mzchael C Chmurskl N
Att@rney ' '

‘GENERAL CONTRACTORS -~ LAND DEVELOPERS » COMMERCIAL & INDUSTRIAL ~ SALE OR LEAGE -
12650 Wes! Lisbon Rsad Braokﬁeid Wisconsin 53005-1897 » PO, Box 18661, Maiwaukee, Wsscansm 5323%3 0661 _
NEW AREA CODE (252} Phone (414) 781-8970 « Fax “”"'3 7819775 & uany ADDRESS evelggm&nt@megg




CENTER FOR EQUITABLE ENVIRONMENTAL REGULATION, INC.

April 28, 2003
VIA ELECTRONIC MAIL

Dan Johnson

Office of State Senator Neal Kedzie
Room 313 South, State Capitol
P.O. Box 7882

Madison, WI 53707-7882

Dear Mr. Johnson:

The proposed revision to the proposed asbestos citation rule recently offered by the
Department of Natural Resources is not acceptable to CEER for the foliowing reasons:

1. With regard to proposed NR 447.19(2)(a): The phrase "pre-inspection” is not a defined
term. Consequently, the meaning of the requirement to "conduct a pre-inspection under
NR 447.06(1)" will be open to debate. This raises the likelihood that if asbestos is found
during the demolition or renovation, the owner/operator will be cited for not having
conducted a pre-inspection. Any legal examination of the meaning of the phrase "pre-
inspection” will look to the remainder of the entire subparagraph of NR 447.06(1), which
will focus on the undefined phrase "thoroughly inspect." The lack of definitions of key
terms, both in the rule and the underlying law, is a fatal flaw of the proposed asbestos
citation rule.

2. With regard to proposed NR 447.19(2)(b): Unless the rule specifically states that no
citation may be issued based on the inadequacy, inaccuracy or insufficiency of the content
of the notice, the content of the notice will become an issue. This is because this notice
provision is used to add penalties for the instances where ashestos is found unexpectedly
after the start of demolition or renovation. Even if a notice was provided, if it did not
include all the correct facts, it is determined to be insufficient. This typically happens after
the start of a demolition, when an interior portion of a wall or a patch on a wall is
discovered to contain previously unknown and un-noticed asbestos. This situation creates
opportunity for DNR to find a notice violation based on inadequate or inaccurate content of
the notice that was provided. It is likely that unknown pockets of asbestos will be found
after commencement of demolition or renovation. Consequently, the DNR should be
precluded from using the content of the notice against any party. Such preciusion serves
as inducement to the operator to do the right thing and stop the job to properly abate the
newly discovered asbestos.

Prepared by: Center For Equitable Environmental Reguiation, Inc. ¢/o William P, Scott, M.S., 1.D., Director,
5215 North Ironwood Road, Suite 216, Milwaukee, WI 53217-4908 414.906.4060 ceer@execpe.com




3. With regard to proposed NR 447,19(2)(c): CEER has not analyzed and takes no
position on the landfill aspects of the proposed rule.

4. DNR's proposed language does not require that only environmental wardens will issue
citations, as provided by DNR guidance. Additional language must be written into the rule
to state that all citations issued under this section will be processed and issued by
environmental wardens.

5. DNR's proposed language does not address the lack of any training and experience
requirement for investigating ashestos violations or issuing citations. Additional language
must be written into the rule to state that: “Any inspection and any case investigation
leading to any citation issued under this section may only be performed by staff persons
that have held the credentials of “Asbestos Inspector” and “Asbestos Supervisor” for a
minimum of three years and have been actively employed in those capacities for at least
three years.”

6. If DNR continues to concentrate its enforcement efforts on people that file notices,
then DNR is free to harass any of those people that are trying to comply with the law.
CEER suggests that the Senate require a that DNR spend a minimum of 50% percent of its
asbestos enforcement budget focusing on people that do not submit any notice or do not
perform any pre-inspection prior to renovation or demolition. In addition, the DNR should
be required to issue biennial enforcement plans, containing measurable criteria of
achievement, that show how DNR intends to accomplish the 50% percent asbestos
enforcement requirement. Finally, the Senate should make continued asbestos
enforcement funding contingent upon DNR meeting the 50% percent "no notice / no pre-
inspection” asbestos enforcement requirement.

Sincerely,

William P. Scott
Execufive Director

Prepared by: Center For Equitable Environmental Regulation, Inc. c/o William P. Scott, M.S., 1.D., Director,
5215 North Ironwood Road, Suite 216, Milwaukee, WI 53217-4908  414.906.4060 ceer@execpc.com




Johnson, Dan (Legislature) = 0 e
From: William P. Scott [geolaw@execpc.com]

Sent: Tuesday, April 29, 2003 10:56 AM
To: Johnson, Dan (Legislature)

Cc:

Loomans, Scott

Subject: Re: comments on Asbestos Citation

Apri

£29, 2003

Dan Johnson:

| offer these responses to you recent e-mail.

1.

The difference is that my suggestion was expressly fimited in scope, "Only the failure to
perform any pre-inspection” is more limited than the DNR’s suggested, “Failure to conduct a
pre-inspection under NR 447.05(1)." Under my wording, the DNR and Court would ook to
see whether any pre-inspection was performed. Under the DNR's wording, because the term
pre-inspection is not defined, the DNR and-Courts will look to the entire section to derive
meaning, and that is when they will encounter the concept of “thoroughly inspect’, which is
also not defined. So, the DNR and Courts will deduce that an inspection that was less than
thorough does not qualify as a “pre-inspection” for the purposes of the section.

You are correct that section 4 contains ail of the specific content requirements of notice. |
agree it is possible to interpret the law the way you have done, However, the DNR generally
interprets the law in its favor, and against the private sector. That is how it demonstrates
toughness to the EPA, to continue the grant funding EPA doles out to DNR. Jt wouid be safer
for the private sector not to take the risk, to make the rule specify that content of notice will
not impact the decision whether to issue the citation.

Thank you for your help with confining this to the wardens. They are trained and
experienced.

Regarding the points § and 6, these points were addressed in my oral presentation to the
Assembly Environment Committee, but not to the Senate. It seems odd to me that DHES
has standards that apply to the private sector, but that DNR does not need to meet the same
standards to go out find the duly certified private person in violation. Also. | believe that much
of the trouble between the private sector and DNR on asbestos issued arises because the
inspectors have no concept of what it takes to actually perform the work. The inspectors are
too theoretical and one-sided in their approach and could benefit by a requirement of actual
experience prior to serving as an inspector.

Thanks for your questions. Let me know if | can help you further understand the needs of
Wisconsin’s private sector with regard to these issues.

Bill Scott.

“Johnson, Dan (Legislature)” wrote:

Bill,
I've had a chance to review your comments and | would fike to offer my thoughts.

1. In your March 27, 2003 written testimony to the committee you state under ‘To Fix The
Rule”: "Only the failure to perform any pre-inspection will result in a citation under NR
447.06(1)." The modified rule states that citations may be issued for, “Failure to conduct a
pre-inspection under s. NR 447.06 (1). Neither “pre-inspection” nor “thoroughly inspect” are
defined anywhere in NR 447, thus those terms will probably always be open to debate, with
or without this rule. | guess my question is, what is the difference between what you
originally suggested as a fix and the modifications made by the DNR?




i

2. In your March 27, 2003 written testimony to the committee you state under ‘To Fix The
Rule” “Only the failure to notify any DNR Air Management office at least 10 days ptior to
commencement or renovation or demotition will result in a citation under NR 447.07.(1) or (3).
The modified rule states that citations may be issued for, “Failure to follow notification
requirements of s. NR 447.07 (1) and (3)(a), (b}, and (c). Nowhere under those sections
does it discuss anything related to the sufficiency or adequacy of the notice, rather that it is
essentially provided, delivered and postmarked at least 10 working days before work begins,
NR 447.07(4) provides the parameters for the content of the notice and because 447 074} is
not a part of the citation rule, then | do-not believe the DNR could cite for inadeguate content
of the notification. Again, (1) and (3) only relates to a notification being physically delivered
within 10 days to the DNR, thus 'l don't believe you could be

cited for the content of that notification.

3. I concur with you regarding a specificity needed in the rule to ensure that only
“environmental wardens” will issue citations. | will discuss that point with the DNR,

4. In regards to point 5 and 6, 'm really not in a.position to comment on those as this was not
brought to our-attention until now. My gut feeling, though, is that it might be a bit of overkil,
Using your previous analogy of state troopers from your testimony, it's like saying that only a
trooper with certain accreditation or a trooper’s supervisor and three years experience may
issue a speeding ticket. And point 6 is well beyond anything we've discussed regarding this
rute and 1 don't know if this rule is the place to address those concerns.

This is just my opinion, but just looking at the modified rule and the suggestions you made
previously to fix the rule, they seem o be relatively close to what you suggested in your
March 27 letter. 'l have to discuss this with the Senator and let you Know where we are at
with all of this.

Thanks Bill.

Dan Johnson o _
Office'of State Senator Neal Kedzie =

11" Senate District -

266-2635

This message scanned for viruses by CoreComm




To:
Subject:  Re: comments on asbestos citation rule - May 7 meeting

., Dan (Legisiatur

William P. Scott [geolaw@execpe.com)
Thursday, May 08, 2003 10:48 AM
Johnson, Dan {Legisiature)

Dan: Thank you for your timely response and hard work on this matter. | will now call a number
of CEER supporters and will get back to you today, hopefully early afternoon at the latest. Bill
Scott.

“Johnson, Dan (Legislature)” wrote:

e

Hi Bill,

Thanks for taking time yesterday fo discuss the asbestos citation rule with us. | hope we are
close to getting this done. | spoke with Leg. Council regarding the ability for individuals other
than environmental wardens and conservation wardens to issue citations. As of yesterday,
they were 90% sure that anyone other than those specified wardens in the DNR do not have
the ability to issue citations. 1 also spoke with DNR staff and they assure me that cnly the
wardens have the ability to issue citations, Leg. Council will be getting me some more
information today regarding this which should move that 90% to 100%. | will share that
information with you when | receive it,

In regards to a change of NR 447.19(2)(a), you suggested:

“Failure o perforn"; an inspection by a state certified asbastos building inspecter prior to
commencement of a demolition or renovation activity”

I forwarded that suggestion to DNR, and they héve'responded with this suggestion:

“Failure to conduct any inspection prior to commencement of a demolition or renovation
activity under 447 06{1y"

DNR is not comfortable with limiting it to “state certified asbestos building inspectors” as they
have encountered people who have done some type of inspection but not been certified.
Thus, in those instances, they would have to immediately cite. Under their language, they
could not cite so long as some type of inspection was done and they're only asking for the
ability to site somecne if no inspection at all is done.. They do not wish to cite people if they
are not certified, although they might raise the issue later when examining the content of the
inspection. ) .

Please let me know as soon as possible if you have any thoughts about this. Again, Senator
Kedzie needs to make a decision about this within the next 24 hours. Thanks Bill.

Dan Johnson

Office of State Senator Neal Kedzie
11" Senate District

266-2635




CENTER FOR EQUITABLE ENVIRONMENTAL REGULATION, INC.

May 8, 2003
VIA ELECTRONIC MAIL

Dan Johnson

Office of State Senator Neal Kedzie
Room 313 South, State Capitol
P.O. Box 7882

Madison, WI 53707-7882

Dear Dan:

I have been unable to contact certain key supporters that have taken a very hard-nosed

approach to the citation authority. CEER remains distrustful of DNR’s true motives. CEER
does not believe DNR will feel constrained by any limitation that is not expressly provided
in the rule. Consequently, CEER’s response to your e-mails of earlier today is as follows.

First, CEER is comfortable with the research by the Legislative Council that concludes that
only people trained and credentialed as wardens can issue citations under state statutes.
Consequently, a special provision to this effect is not necessary in the new rule. However,
CEER reiterates its concern that DNR’s inspectors are required to have far less training
than that required in other states; and consequently, to eliminate the “garbage in, garbage
out” phenomenon, CEER believes additional training should be a prerequisite to filling any
DNR inspector position.

Second, with regard to inspections, CEER suggests a minor wording change to the DNR's
language. DNR said: "Failure to conduct any inspection prior to commencement of a
demolition or renovation activity under 447.06(1)" CEER would rewrite that as follows:
"Failure to conduct any inspection under 447.06(1) prior to commencement of a
demolition or renovation activity". CEER would also add a note to clarify that inadequacy
of the inspection is not grounds for issuing a citation, as follows: “Note: It is contrary to
the intent of this rule to issue a citation based on the adequacy or completeness of
inspection.”

Third, with regard to notice, CEER is still not reassured that typographical and content
errors will not result in citations. Consequently, CEER believes that an explanatory note
should be attached to the rule, as follows: “Note: It is contrary to the intent of this rule
to issue a citation because a notice is deficient for reasons of content or typographical
error.”

Prepared by: Center For Equitable Environmental Regulation, Inc. ¢/o William P. Scott, M.S., 1.D., Director,
5215 North Ironwood Road, Suite 216, Milwaukee, WI 53217-4908 414.906.4060 ceer@execpc.com




Finally, CEER believes the rewritten rule is still contentious enough to ask that the Senate
Environment Committee specifically request the DNR establish an ad hoc rule
implementation and oversight committee to oversee DNR’s implementation and use of the
rule. Jay Hochmuth, DNR'’s division administrator, previously offered to establish such a
committee, but has not yet done so. CEER believes the committee should consist of three
members nominated by CEER, three nominated by DNR and one nominated by Senator
Kedzie. The duration of the committee should be as long as the Senate Environment
Committee deems necessary.

Thank you for the opportunity to comment on DNR’s suggested revision.

Sincerely,

William P, Scott
Executive Director

Prepared by: Center For Equitable Environmental Regulation, Inc. ¢/o William P. Scott, M.S., J.D., Director,
5215 North Ironwood Road, Suite 216, Milwaukee, W1 53217-4908  414.,906.4060 ceer@execpc.com




Johnson, Dan (Legislature)

From: Johnson, Dan (Legéslature)ﬂ
Sent; Monday, May 12, 2003 9:46 AM
To: William P, Scott'

Subject: CEER and modified asbestos rule

Bil,

I will discuss your question regarding an intent statement with Leg. Council. 1am disappointed to
learn that CEER has sent cut aAéiraiBnisme /Q%g% i al Seratorkedzia has not taken
the CEER position on this matter. As you know, we have been working diligently over the last
couple of weeks to find a amjse-pgsition on the rule. Thus, the proposed language change
is the resuit of many 3 EEF JNR. | believe this rule has

ition from citations may be issued for violations of the
oF 447 06(1)" t@m@ : o

o ?

s suggested is not acceptable to us, as notes 1. do not have
. sed to express the intent of the rule. in addition, the ruie

wakes.no mention of viglations of 447.06(4), thus explicitly stating in the rule that the intent is not,

to cite for the adequacy or content of the notification 1S unnecessary.

And finally, while we have given the DNR preliminary approval to move forward with the rule, that

is in no way absolute support fo e by either the Chair or the committee 584

HHoaons

Thank you.

Dan Johnson a/
Office of State Senator Neal Kedzie - /.;
11™ Senate District ¢ /}’ \[j)/
266-2635 @ & p
uu Q/l A
& : :

—--Original Message-—- "%‘ . /\ﬂjr

From: William P. Scott.[maiito:geolaw@execp_c.com} \ )9

Sent: Friday, May 09, 2003 4:26 PM
To: Dan Johnson

Subject:  CEER .
S Y
Dan:

%

| am sorry to hear that the Senator

forward with a rule CEER cannot supp : alert the :
supporters of the need to take action. | myself have registered to o
speak to the Natural Resources Board on the topic, again. - ‘1/(})'
[ am curious to know what the Leg. Council said regarding the ability to S W .{.ﬂ
4

insert a lead paragraph devoted to the ‘intent’ of the rule. Wil you

please let me know their response? (/// S
Thank you for your assistance, &)j )( &\S 5{6
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|From. on behalf of Sen.Kedzie
To: Kirsop, Patrick L.

Ce: Scott, Michael D; Heinen, Paul H

Subject: Modified Asbestos Citation Rule Order CR 02 064

May 12, 2003

Patrick Kirsop

WI Department of Natural Resources
Small Business Section Chief
Bureau of Air Management

Dear Patrick,

Please accept this correspondence as a preliminary acceptance of agreed upon
modifications to Clearinghouse Rule 02-064, relating to asbestos citation authority. On
March 27, 2003, the Senate Environment and Natural Resources Committee requested
unspecified modifications to CR 02-064. Since that time, we have discussed specific
modifications relating to the department’s ability to issue citations under certain
circumstances.

We have worked closely with both the department and the affected regulated community
on this issue. The suggested modified language of the rule now reads as follows:

NR 447.19 (2) Citations may be issued for any of the following:

(a) Failure to conduct any inspection under s. NR 447.06 (1).

(b) Failure to follow notification requirements of s. NR 447.07 (1) and (3)(a), (b),
and (c).

(¢c) Failure to follow active waste disposal site requirements of s. NR 447.17 (1) to
(), (5)(a), (6), and (10).

This preliminary acceptance is being offered only to allow the agency to advance the rule
to the Natural Resources Board meeting later this month. This correspondence should

not be interpreted as a formal approval of the rule by either the Chair or other members of
the Senate Environment and Natural Resources Committee. The modifications — if
approved by the Natural Resources Board — are still subject to a 10 day review period by
the Committee.

Thank you for your willingness and commitment to modify this rule to address concerns
raised by the Committee.

Sincerely,

Neal Kedzie

Chair, Senate Environment and Natural Resources Committee
State Senator

11th Senate District



~ WISCONSIN LEGISLATIVE COUNCIL

 Terry C. Anderson, Director
‘Laura D. Rose, Deputy Director

TO: - 5ENAT0§.§% "'.-KE'DZ}."E- .

FROM:. -}ohn Stclzenber 5 '_!:aff Sciantzst .

RE 2 : -:_?rap{ased M@diﬁcanons to t:he Asbesios Cltatmn Ruiﬂ, Ciearmghouse Rule 02—{)64
DAT:E:---: Tune 6, 29{}3 '

This memorandum responds {o your request for comments on pmpeéed mod;ﬁ.cat.lbns to the
Depari:ment of Natural Resources’ (DNR): rule relating to the conditions under which the DNR may

issue a cﬁa{mn for vaoiat:on of its asbestos program; as.set. forth in Cisannghouse Rule (CHR} {}2~{}64 .
In pamcuiar, you: have asked for comment on’ ﬁw fsiiﬁwmg PP ST

- - The appmpraazencss of addmg an mtem: statement {0 pmposed s. NR 44’7 19 that expiams OF | .
S gives ﬁxampies cf the gmunds for mmmg a mtatmn under 8, NR 447 19 (2) '

e '.mterpretatmn of the language in the proposed modiﬁcatian that wcuk} estabi;sh that one of -
the grounds for the DNR to issue such a citation is “the failure to conduct any mspectmn
unders. NR 447 06 {1) ? :

Use of Intent Smtements in Rule_s

Based upon my experience reviewing draft administrative rules under s. 227.15 (2), Stats., as
part of the Legislative Council Administrative Rules Clearinghouse, the preferred drafting style is to not
include statements of legislative intent within specific provisions in a rule. There are a number of
reasons for this preference. One is that the text of a rule should include all the provisions that are
necessary to carry out the rule’s purpose. A statement of intent that mirrors the substantive text is thus
redundant and unnecessary. If such a statement does not mirror the text, those differences could lead to
ambiguity and varying interpretations of the provision.

Failure to Conduct any Inspection

One of the modifications to CHR 02-064 would result in the DNR being able to issue a citation
for “failure to conduct any inspection under s. NR 447.06 (1).” Existing s. NR 447.06 states:

e East Main Street, Suite 401 « PO, Box 2536 « Madison, W1 53701-2536
{608} 266-1304 » Fax: [608) 266-3%30 + Bmail: leg council@legis state wius
hitpi/fwww Jegis.state wiusfc




.

(1) PRE-INSPECTION. To determine which requirements of this section and
-ss.NR 447.07 and 447.08 apply to the owner or operator of a demolition
or repnovation activity, the owner' or operator shall, prior to the
commencement of the demolition or renovation, thoroughly inspect the
affected facility or part of the facility where thé demolition or renovation
operation will occur for the presence of asbestos, including Category I and
“Category II nonfriable ACM. ' ' S

~ . An issue raised by the modified text in CHR 02-064, identified above, is whether the DNR may
issue the citation for failure to conduct an inspection, irrespective of the content or thoroughness of the
inspection prior to the commencement of the demolition or renovation activity, or if the citation may be
issued when such an inspection was conducted but the DNR determines that the inspection was not
“thorough.” One may argue that, given that the apparent purpose of s. NR 447.06:.(1) is.to require an .
_inspection prior to the demolition or renovation activity, the use of the adjective “any” in this provision
“implies that an_inspection - conducted prior to. the commencement of the demolition or renovation
activity, irrespective of the thoroughness of the inspection, meets the criterion of being “any inspection
under s. NR 447,06 (1).” On the other hand, it may be argned that the only type of inspection that i$ an -
inspection under s. NR 447.06 (1) is a “thorough” inspection that is conducted prior to the demolition or
renovation activity. Since a plausible case can be made for either interpretation, there appears to be
some ambiguity in this text.

I 'you wish to-proceed with the promulgation of CHR 02-064, with the modification discussed
above, and you would like a commitment from the DNR on how it will interpret this criterion for issuing
citations under the rule in the future, you could request the DNR to provide to you by letfer a statement
of how the department intends to interpret it and place that letter in the rule jacket and provide copies to
interested parties. 7 I S TR

" If you have any additional questions on CHR 02-064, please feel free to direct them to me at the
Legislative Council staff offices. ' B

JES:ksm:wniwu




State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

_ 101 S. Webster St.

1 “ Scott McCallum, Governor Box 7021
il ~ Darreli Bazzall, Secretary Madison, Wisconsin 53707-7921
WISCONSIN Telephone 608-266-2621
DEPT. OF NATURAL RESGURCES FAX 608-267-3579
TTY 608-267-6897

June 18, 2003

Representative DuWayne Johnsrud
Room 323 North

State Capitol

Madison, WI 53703

Dear Representative Johnsrud,

The Dééa_rtment_ é_f.Na_tura} Resources agrees 1o con_sider modiﬁca:ions to CR}«_« 02(}64, the asbestos
citation rule. . R ' B

The Natural Resources Board will consider your request at its June 25, 2003 meeting in Waupaca.

Thank you for your work on this important issue.

Sincerely,

Seott Hasselt -
Secretary

cc. Pat Kirsop AM-7
Jay Hochmuth AD-5

Carol Tumer LC-5
www.dnr_state.wi.us Quality Natural Resources Management 3
WWW.WisCconsin.gov Through Excellent Customer Service Prnisd on

ECycled
Paner



State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES
101 S. Webster St.

Jim Doyle, Governor Box 7921

Scott Hasseft, Secretary Madison, Wisconsin 53707-7921

WISCONSIN Telephone 608-266-2621
DEPT. OF NATURAL RESOURCES FAX 608-267-3579

TYY 608-267-6897

June 30, 2003

The Honorable Neal Kedzie, Chair

Senate Committee on Environment and Natural Resources
Room 313 South

State Capitol

The Honorable DuWayne Johnsrud, Chair
‘Assembly Committee on Naiurai Resources
Room 323 North

Staie Cap:tot '

Réf _ Ciaannghouse Rute No. 02»064
' Citation authority for asbestos program violations

Gentlemen:

On June 18, 2003, the Assembly Committee on Natural Reseurces requested the Department of Natural
Resources to make additional modifications to Clearinghouse Rute No. 02-064 relating to citation
autharity for asbestos program violations. At its June 25, 2003 meeting the Natural Resources Board
approved mcdn‘“ cataons io proposed 5. NR 4491 9(2)(a) io read

. NR 447 19{2}(3) Failure to conduct any :nspectlan unders NR447.06(1). The department may
not issue a citation under this paragra;;h on the grounds that an inspection was not thorough.

A copy of Natural Resources Board Order No. AM-20-02 containing the approved modifications is
attached. Aiso aﬁacﬁed isa copy of the letter from the Department of Justice approving the amended
rule. - ° :

Under's. 22? 19(4){b)2., Stats., the Department of Natural Resources refers this action to your
Committees for an additional 10 working day review, If the Department does not hear from you within 10
working days of the receipt of this letter, the Department will continue processing this rule.

Sincerely,

Scoit Hassett
Secretary

cc: Patrick Kirsop — AM/7
Michael Scott - LS5
Carol Turmner — LS/5

Attach,
www.dnr.state.wi.us Quality Natural Resources Management @
www.wisconsin.gov Through Excellent Customer Service Sttt on
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DNR proposal targets unlawful contractors

By Jeremy Harrell
Daily Reporter Staff

March 28, 2003

The state Department of Natural Resources' push to gain authority to issue citations
improper asbestos abatement met with some resistance in the state Legislature on
Thursday.

In January, the Natural Resources Board unanimously approved an administrative r
giving the DNR the citation authority, but the Legislature must approve the rule befor
becomes law. Patrick Kirsop, the agency's Small Business Section chief in the Bures
Management, said the DNR wants to use the citation authority o establish “a level pi
field" for demelition and asbastos-abatement contractors,

Under current rules, the DNR must refer cases to the Department of Justice for prose
But Kirsop said many alleged violations fall through the cracks because the attorney
general's office typically takes on only the biggest cases.

"(Citation authority) provides the department with another tool to deal with violations
might not rise to the level of referral to the Department of Justice,” Kirsop told the Se
Environment and Natural Resources Committee on Thursday, the first legislative par
review the proposed rule.

With this new authority, DNR environmental wardens can issue some citations witho
through the referral process, according to the rule's provisions. The fines, ranging fro
to $5,000 per viclation, will help the DNR target the most obvious cases of improper’
and put some teeth into the state asbestos-abatemnent faws, Kirsop said.

ikharn, the Environment Committee chairman, said the rul

Eeaves out the procedures DNR staff would use in deciding whether to issue citations

office has fielded "a number of telephone calls” from people objecting to the rule, anc
said he worried that omitting the procedural steps that precede a citation could leave
rule open to misinterpretation.

“What's to keep the guideline from being changed?” Kedzie said. "We are the gateke
here as legislators. | don't like to leave loose ends. [ like to tie things down.”

Stepped enforcement

http://dailyreporter.com/news/2_245/construction/8042-1.html 4/1/2003
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Since the DNR first presented its proposal at public meetings last summer, Kirsop sz
agency shaved down the rule to eliminate the more subjective criteria for issuing a ci
The rule now spells out three sources of potential violations:

e failure to notify the DNR of an intent to demolish or renovate a building;

» failure to have a state-certified inspector
check the site for asbestos prior to g
demolition: and

& T00
Mentioned in this Article

Wisconsin Department
of Natural Resources

» failure by a landfilt to properly dispose of

ashestos.
Kirsop added that a roundtable discussion Representatives
among DNR staff, conservation wardens and
alleged violators would precede any citation. Sen. Neal Kedzie,
That would prevent a DNR staff inspector from R-Eikhorn
simply showing up on a work site, not liking
what he saw and issuing 2 citation on the spot, Sen. Cathy Stepp,
he said. R-Sturtevant
But Sen. Cathy Stepp, R-Sturtevant, said she Contact Resources

saw loopholes in the citation proposal that couid
come back to hurt honest contractors. If a
demolition contractor got a certified inspection Send an e-mail to the Editor
saying there was no asbestos on site, then e
preceeded to tear down a building only to find e e K s _
out there really was asbestos there, the mfg is?é}%;g%%@
contractor could be cited for improper M“‘i‘ m:y:ﬁ
abatement even after following the letter of the , GEINIONS
law, she said. HERE:

"It's this punitive thing that it looks like the DNR
is out to say 'gotcha,™ Stepp said. "It doesn't need to be that way."

Opponents of the rule have sounded similar concerns, saying there's enough gray at
the rule to keep the DNR and the attorney general's office clogged with lawsuits. Rat
than quicken the enforcement process, the rule is vague enough that every small vio
will be subject to legal wrangling, opponents have said.

Proponents, however, maintained that the DNR's proposal - with its three requiremer
paints a black-and-white picture of what needs to be done to remain in compliance.

The committee was not expected to vote on the rufe Thursday. The proposal will get
second hearing on Wednesday before the Assembly Natural Resources Committee.

Jeremy Harrell can be reached at 608-260-8570 or by email.

© 2003 Daily Reporter Publishing Co., All Rights Reserved.

{ Terms & Conditions of Use | Privacy Statement |

http://dailyreporter.com/news/2_245/construction/8042-1.html 4/1/2003
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DNR board could challenge mandate

By Jeremy Harrell -
Daily Reporter Staff

Aprit 1, 2003

A state Senate committee on Thursday asked the state Department of Natural Resources to
rewrite its proposal seeking authority to issue citations for improper asbestos abatement.

At a public hearing last week, Sen. Neal Kedzie, R-Elkhorn, and other members of his
Envircnment and Natural Resources Committee expressed their displeasure with aspects of
the proposed rule. The Natural Resources Board approved the rule unanimously in January,
but it must gain legislative approvat before becoming final.

The rule would allow DNR officials to cite demoiition contractors and asbestos-abatement
consultants $500 to $5,000 for failure to notify the agency of intent o tear down a building,
failure to have the site inspected before demolition and failure to properly dispose of
ashestos. Before the committee voted to send the tule back to the DNR, Kedzie said the
agency didn't include the instructions field agents would use in determining whether to cite
contractors, and the omissions could lead to misinterpretations and protests of unfair
treatment.

And because the directions aren't included in the language of the rule itself, the instructions
could change at any time, committee mambers said.

*It's all about intent,” said Dan Johnson, an aide to Sen. Kedzie. "it's way too open for
interpretation.”

http://www.dailyreporter.com/news/2_246/construction/8052-1.html 04/01/2003
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The panei's action Thursday effectively stops the clock on the rule-making process, Johnson
said. The DNR and members of Kedzie's committee will now work on drafting a compromise
rute that could include the modifications the panel is seeking.

On Wednesday, the Assembly Natural Resources Committee, fed by Rep. DuWayne
Johnsrud, R-Eastman, will also review the rule at a pubiic hearing. If that committee follows
the Senate's lead in asking for revisions, lawmakers from both houses would be inciuded in
the medification process.

Seeking agreement

Milwaukee attorney William Scott, who formed the Center for Equitable Environmental
Regulation inc. to oppose the proposed rule, said the Senate’s request for modifications
represented a "victory for building owners and confractors operating with lawful intent.”
Agreeing with Kedzie's committee, Scott said the proposed rule, as it's currently written, is
too open-ended, and it could get better if the DNR codified its instructions for field staff.

"| think, given the opportunity, we can improve the rule and make it protective of the
environment and the people who need to use it," he said. "But that's not what the DNR has
been_doingf‘ '

Scott added that it's important for the DNR to be as clear as possible with the rule because it
carries large consequences for building owners and asbestos consultants.

Not only are the rule's proposed fines large, but pessisisssimmsadi. N
the citations would be added to a contractor's & == — = C-TOOLS
permanent record, which could increase

forfeitures down the road, he said.

Patrick Kirsop, the DNR's Small Business

Section chief in the Bureau of Air Management, Wisconsin Department
said the agency could accommodate the of Natural Resources
committee's requested modifications by

including the instructions in the rule itself. Representatives

*Then we'd be able {0 have the rule move Rep. DuWayne Johnsrud,
forward," he said. "They're asking us to be as R-Eastman

specific as possible.”
Sen. Neal Kedzie,

starts reworking " the Natural
Resources Board must vote to allow

http://www dailyreporter.com/news/2_246/construction/8052-1.html (4/01/2003
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modifications, said director of the

THIS IS NOT THE END
DNR's Air Managemen QFIHE STORYT

if the Natural Resources Board doesn't vote to
allow modifications, however, the Legislature

would eventually have to pass a bill - signed by PRI TR
the governor - to block implementation of the asbestos rule, she said. If the legislative effort
fails, Eagan said, the rule would become faw. ' - R -

Q/} LL\[ >

as the Senate committs
compromise, althoughi

How™

"We felt we had large support for the rule going forward," Eagan said. "We thought there
were objections from a small number of people.”

Jeremy Harrell can be reached at 608-260-8570 or hy email.
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if the binding material is losing its integrity, exhibited
by peeling, cracking or crumbling; and is also friable.
When Category 1 non-friable ACM has become
friable it is subject to the NESHAP.

If Category I or II ACM is sanded, ground, cut or
abraded it is also covered by the NESHAP. Category
11 non-friable ACM which is damaged to the extent
that it has or will become crumbled, pulverized or
reduced to powder due to demolition/ renovation
aciivities’ is subject to the Asbestos NESHAP.

Miscellaneous materials are wetted in manners similar
‘to those used to wet other sategor;es of RACM:
Coverings are saturated with a wetting agent before
removal and the asbestos- cgzataming portions fully
penetrated with the agent prior to, during and after

© their removal, while stored in the removal area, and

while being placed into disposal containers.
Miscellaneous materials that don't absorb water
readily (e.g., asbestos-concrete products, and floor

. tiles) are only reqmrﬁd to have wetted surfaces. A
" misting sprayer may be used to diminish airborne

asbestos fiber levels.

8. INSPECTION PROCEDURES

The intent of the following guidelines is to provide
GUIDANCE ONLY, to the regulated community
regarding the inspection procedures recommended to
Asbestos NESHAP inspectors for determining
compliance with the "Adequately Wet" requirements
of the Asbestos NESHAP. The purpose of the wetting
provisions is to require as much wetting as is
necessary to prevent airborne emissions of asbestos
fibers. In order to achieve this result, RACM and
ACWM must be wetted and maintained wet until
collected for disposal. The determination of whether
RACM or ACWM has been adequately wetted is

http://www_epa.gov/region(i4/air/ashestos/awet htm

9/13/01
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generally based on observations made by the inspector
at the time of inspection. Observations probative of
whether a material is adequately wet include but are
not limited to, the following;:

e Is there a water supply in place?

o Is water or a wetting agent observed being
sprayed onto the RACM or ACWM both during
stripping or removal and afterwards while the
material awaits proper disposal? If yes, carefully
note the method of apphca{ion used (e.g.,
misting, fogging, spraying of surface area only or
drenching to penetrate the ACM throughout).

o If water or a wetting agent is being used, what
equipment is sed to apply it (e.g., garden hose,
plant mister)?

 If water or a wetting agent is not being used,
determine why it is not and document the reason.

Possible (although not z}eeﬁssamly vahd) reasons

mc:iude

- prior permission obtained from the Administrator
(safety hazard, potential eqmpmem damage)

- no water source at the facility; - - =

- temperature at the point of wettmg belﬁw 32 degrees
F;

- portable water supply ran out and contractor
continued to work; or

- contractor prepared the area earlier, etc.

o Examine a stripped or removed piece of ACWM
or RACM which wets readily. Does it appear to
be wetted throughout? If it does not, adequately
wet the sample. Describe and photograph how the
physical characteristics of the material change
upon wetting (e.g., color, weight, texture, etc.).

http:/fwww .epa.gov/region(4/air/asbestos/awet.htm

9/13/01



Take samples, as necessary, to document the
presence of asbestos in the suspect material.

¢ When examining materials that do not readily
absorb water or a wetting agent (e.g., premolded
thermal system insulation, ceiling tiles, floor
tiles) inspectors should note whether all exposed
surfaces of these materials have been wetted as
required.

« Is there visible dust (airborne or settled), or dry
ACWM debris in the immediate vicinity of the
{}peratmxﬂ Inspectors should collect samples of

~ such materials for analyszs of thenf possabie
asbestos content. o

‘s Examine ACWM in bags m‘ o’ther cnntamers
“using the procedures that follow, to determine if
the material has been adequately wetted?

- - Randomly select bags (or containers) for inspection.

- Lift the bag or container and assess its overall
weight. (A bag of dry ACWM can generally be lifted

-+ easily with one hand, whereas a bag filled w1th well-

" wetted material is substantially heavier.)

- - If the bag or other container is transparent:
" memeeeeeeeee--Visually inspect the contents of the
- “unopened bag for evidence of moisture (e.g., water |

droplets, water in the bottom of the bag, a change in
the color of the material due to water).
~~~~~~~~~~~~~~~ Without opening the bag, squeeze chunks
of debris to ascertain whether moisture droplets are
emitted.

~~~~~~~~~~~~~~~ [f the material appears dry or not
penetrated with liquid or a wetting agent, open the bag
using the additional steps described in step 9 below a
collect a bulk sample of each type of material in the
bag noting variations in size, patterns, color and
textures.

http://www epa.gov/region04/air/asbestos/awet. htm

9/13/01



- If the waste material is contained in an opaque bag
or other container, or if the material is in a transparent
bag which appears to be inadequately wetted:

~~~~~~~~~ Carefully open the bag (in the containment
area, 1f possible). If there is no containment area at the
site, a glove bag may be used to enclose the container
prior to opening it to minimize the risk of any fiber
release.

--------- Examine the contents of the bag for evidence
of moisture as in 8 above, and if the material appears
dry or it is not fully penetrated with water or a wettmg
agent, collect a bulk sample. -

-eeee-Reseal the bag immediately after evaluating
and sampling its contents.
Span Content

EPA Home | R4 Home | R4 Air Home | Search | Contact Us |
Help

© Last rev1sed 66;14/2901 09:08:47

URL= http: /fwww.epa. gov/regmn{}ai/é1r!asbestes/awet htm
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Role of the Competent Person

"Class I & II Asbestos Work"

Presented by: S.A. Herbst & Assoc., LLC
Presenters:  Steve Herbst & Shawn Christon

Introduction

The purpose of this presentation is to provide the asbestos industry with the most current
data regarding the responsibilities of the "Competent Person" as stated in the following
related construction standards

1 Construc_non ___1926.3_2_
2.° Construction 1926.1101"

Definition of "Competent Person” 1926.32.

"Competent Person” means one who is capable of identifying existing and
predictable hazards in the surroundings or working conditions which are unsanitary,
hazardous, or dangerous to employees, and who has authorization to take prompt
corrective measures to ehmmate them L y

Definition of "Competent Person” 1926.1101. -

"Competent Person” means, in addznen to the definition in 29 CFR 1926.32 (f),
one who is capable of identifying existing asbestos hazards in: the workplace and selecting
the appropriate control strategy for asbestos exposure; who has the authority to take
prompt corrective measures to eliminate them, as specified in 29 CFR 1926.32 (f): in
addition, for class 1 and class If work who is specially trained in a training course whick
meets the criteria of EPA’s Model Accreditation Plan (40 CFR 763) for SUpervisors, or its
equivalent and, for class I1I and IV work, who is trained in a manner consistent with EPA
requirements for training local education agency maintenance and custodial staff as set
forth at 40 CFR 763.92 (a)(2).



Multi-Employer Worksites:

On multi-employer worksites, an employer performing work requiring the
estabhshment of a regulated area shall inform other employers on-site the nature of the
employer's work pertaining to asbestos and/or PACM, the existence of and requirements
pertaining to reguiated areas, and that measures are taken to ensure that employees of
other employer are not exposed to asbestos.

Comments and interpretations are derived from both the intent of these standards and
practical applications, field experience and historic data. Though it is likely that there are
-varied opinions, it should be undcrstood t}}at gocd work practices and common sense play
a vxtai role in safety at the workszte

Asbestos abatement mntmctmg has a petemmlly enormous liability attached to it. The
competent person must be capable of performing his or her duties without distractions.

It is our intent that this presentation assist in the defining and development of policies and
procedures consistent with maintaining optimal worker safety. The attached pages are
excerpts from the OSHA website. These documents can be accessed at www.osha. gov.



Effective Date: January 22, 1995

STATE OF WISCONSIN
CLASSIFICATION SPECIFICATION

e \]
ENVIRONMENTAL WARDEN \_P&Lg-\t?‘ 399"
I. INTRODUCTION el w ¥

A. Purpose of This Classification Specification ) Q S

This classification specification is the basic authority [under Wis. Adm. Code ER 2.04] for making
classification decisions relative to present and future Environmental Warden positions found in the
Department of Natural Resources (DNR). Positions allocated to this classification are responsible for
conducting and coordinating investigations of complex criminal and eivil violations of environmepntal
laws for a majority (greater than 50%) of the time.

B. Exclusions
Excluded from this classification are the following types of positions: \/
1. Supervisory, managerial, or confidentiai positions as defined in 5. 111.81, Wis. Stats ;

2. L.aw enforcement positions found in other state agencies;

3. Positions within the DNR that have law enforcement credentials but do not perform the full
range of resouree and environmental law enforcement activities and do not have the law
enforcement authority outside of DNR lands for 2 majority {greater than 50%) of the time;

4, Positions functioning as Conservation Wardens which may assist in environmental
investigations and/or may be assigned criminaland civil environmental law violations but
these activities are not performed the majority of time or as an on-going assignment.

5. All positions better identified through other classifications.
I1. DEFINITIONS

Conduct and coordinate investigations of extremely compiex criminat and ¢ivil violations of environmental
laws. Investigate complaints. Interview witnesses and suspects. Conduct interrogations. Obtain and execute
search warrants. Make arrests with or without warrant, seize equipment with or without warrant, seize samples
of hazardous materials, wastewater, hazardous wastes and solid wastes. Develop reports, preserve evidence and
prosecute individuals, municipalities and corporations through the judicial system. Maintain an effective
communications and public relations program. Initiate and assist in the program development of environmental
law investigation by conservation wardens. Train field wardens and other environmental enforcement and
environmental standards personnel for the DNR and other government agencies in identifying and handling
violations. Perform as lead worker in these investigations. Work with Chief Executive Officers of multi-
state/national corporations, high ranking municipal officials, Assistant Attorneys General, state inspectors in
other departments, Interact and conduct joint investigations with supervisors and agents of the United States
EPA, FBL IRS, Wisconsin Division of Criminal Investigation, and Environmental Regulatory Officials within
other states and Canada,

I QUALIFICATIONS




The qualifications required for these positions will be determined at the time of recruitment. Such
determinations will be made based on an analysis of the goals and worker activitiss performed, and by an
identification of the education, training, work, or other life experience which would provide reasonable
assurance that the knowledge and skills required upon appointment have been acquired. 1/95

TH
65160



Effective Date: January 22, 1995

STATE OF WISCONSIN
CLASSIFICATION SPECIFICATION

CONSERVATION WARDEN L
INTRODUCTION

A. Purpose of This Classification Specification

This classification specification is the basic authority funder Wis, Adm. Code ER 2.04] for making
classification decisions relative to present and futare Conservation Warden positions found in the
Department of Natural Resources {DNR). Positions allocated to this classification are responsible for
performing natural resources and environmental protection law enforcement activities in an assigned
geographic area for a majority (greater than 50%) of the time.

B. Exclusions

Excluded from this classification are the following types of positions:
1. Supervisory, managerial, or confidential positions as defined in 5. 111.81, Wis. Stats.;
2. Law enforcement positions found in other state agencies;

3. Positions within the DNR that have law enforcement credentisle but do not perform the full
range of resource and environmental law enforcement activities and do not have the law
enforcement authority outside of DNR lands for a majority (greater than 50%) of the time;

4. All positions better identified through other classifications.

L. DEFINITIONS

Plan, direct and control a comprehensive law enforcement program within the assigned geographic area
including enforcement authority of wildlife, fish, boating, snowmobile, all terrain vehicle, environmental, water
regulation and zoning, and forestry laws. Conduct investigations. Investigate complaints. Interview witnesses
and suspects. Conduct interrogations. Develop reports. Obtain and execute arrest/search warrants, Make arrests
with or without warrant. Seize equipment with or without warrant. Seize illegal fish and game. Preserve
evidence and prosecute individuals, unicipalities and corporations through the judicial system. Enforce
snowmobile, boat, all terrain vehicle and hunter safety regulations and perform and promote safety practices
education. Investigate hunting, boating snowmobile and all terrain vehicle accidents and make detailed reports.
Investigate and enforce laws pertaining to the protection of public health, safety and water supplies. Enforce
pollution, poisons, pesticides, explosives, oil, toxic, and other hazardous violations. Diirect emergency, [escue or
disaster operations. Act as lead worker and monitor use of special conservation wardens in agsigned territory.
Function as court officer by processing DNR cases through court. Perform spill control activities including
identifying, locating, monitoring, containing, removing, and disposing of discharged substances. Maintain an
effective communications and public relations program. Exercise full police powers on state lands and
expanded authority throughout the state.

11l QUALIFICATIONS

The qualifications required for these positions will be determined at the time of recruttment. Such
determinations will be made based on an analysis of the goals and worker activities performed, and by an




identification of the education, training, work, or other life experience which would provide reasonable
assurance that the knowledge and skills required upon appointment have been acquired, 1/95

TH
63100
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State of Wisconsin

CORRESPONDENCE/MEMORANDUM

DATE: December 18, 2002 FILE REF: 4533
TO: Members of the Natural Resources Board
FROM: Darrell Bazze -wg)!S

SUBJECT: Adoption of Order # AM-20-02 Pertaining to the Proposed Revision to Chapter NR 447,
Wis. Adm. Code, for Asbestos Citation Authority.

T

BACEKGROUND
RbLE

The authority to issue citations for violating certain asbestos program requirements was part of 1999
Wisconsin Act 9, effective October 29, 1999, The purpose of this rule change is to implement this

authority in accordance With 8. 2 §5.86, Wis. Stats.

IS

The Wisconsin asbestos program requirements are the same as the federal asbestos requirements found in
40 CFR part 61, subpart M. ‘The federal requirements are known as National Emission Standards for
Hazardous Air Pollutants (NESHAPs). USEPA Region 5 has delegated the WDNR authority to enforce
the Asbestos NESHAP through ch. NR 447.

Asbestos presents a significant risk to human health as a result of air emissions from one or more source
categories and is considered a hazardous air pollutant. Asbestos is 2 known carcinogenic material and
well-documented public health issue causing diseases such as mesothelioma, lung cancer and asbestosis.
It is estimated that 3000 different types of commercial products contain asbestos. Asbestos was first used
in the United States in the early 1900’s, and its use intensified in the early 1940°s until the late 1970°s.

As part of building demolition and renovation work, owners or operators have a pre-inspection performed
by an environmental consultant or asbestos contractor to ‘determine the extent of asbestos present for
removal and abatement. Owners or operators notify the Department of demolition and abatement work at
least 10 working days prior to abatement or demolition work starting to allow Department staff to review
the project and determine if additional asbestos is present. Rule requirements also include provisions to
control asbestos emissions to the ambient air. '

These rule revisions will allow Department environmental wardens to issue citations for cicarly defined
violations of the asbestos program. These would include: failure to do the required pre-inspection prior to
a renovation or demolition and, failure to provide the 10 working day notice prior to demolition or
renovation involving at least 160 square feet or 260 linear feet of friable or regulated asbestos containing
materials or failure to comply with certain active waste disposal site requirements. A copy of the
guidance to be used when issuing the citations is attached as Appendix 3.

Department asbestos staff created this proposed rule jointly with the assistance of the Department’s
Environmental Enforcement Program and the Wisconsin Department of Justice (DOJ). Section 285.86,
Wis. Stats., requires that the final rule be approved by the DOJ. The Attorney General has approved this
proposed rule. A copy of this approval will be attached as an addendum to this memo when it is received.

it
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SUMMARY OF PROPOSED REVISIONS

The proposed revisions to thc fa,sbbstq_é -:_"u}é allow _(_:it_aﬁbn _- aﬁé_;drity for a limited number of mquircments'
to the asbestos program. The proposed citation system aliows Department staff to enhance enforcement
and promote compliance with the current standard without altering the stringency of existing controls.

Only clearly documented violations will be assessed a forfeiture. As a result of comments received on the
proposed rule, the rule requirements included in the citation system have becn reduced. (See Table 1 in
Appendix 2 to see an explanatior of the entire rule, the original proposal and the final rule proposed for

adoption)

Thcc:tanon system -i_nch;dc_s__’_'vi:o_'la'tibns. ofcer&am .asbestos prug_r_ain_ requirements that include pre-
* inspection, notification, and active waste disposal site requirements, The forfeiture: ranges from $500 to

55000, The forfeiture amount will be assigned based on the severity of the violation by the environmental

warden issuing the citation. A second or subscquent viplation within five years of the first violation,
allows for the range of forfeitures 10 be doubled, to $1000 and $10,000, respectively.

The Air Management Program and the Environmental Enforcement Program will work jointly on the

issuance of asbestos citations. The Air Management Ashestos Staff will confer with their Program

Supervisor and the Asbestos Program Coordinator when a violation has occurred and a citation is

warranted. After concurrence and approval to issue a citation in the Air Management Program, the
request to. issue the citation will go to an Environm atal Warden to carry out during an enforcement
conference. See Attachment 3 for the memorandum “Guidelines for Using Asbestos Citation Authority”.

This memo describes the actual procedures that the Air Management Program will use to coordinate and
issue citations. .. 0 o

The recommendation is that the Natural Resources Board adopt the proposed rule, understanding that the

Air Management Program will do the following:

(1) Report to the Board annuslly on the asbestos citation system. This report will include, but not be’
‘limited to; the date of citation issued, reason for citation, number of citations issued, dollar amount of
citations issued, and the names of the parties that received citations. The annual reporting will start in
March 2004, for the previous calendar year. '

(2) In addition to employing citation authority as a new enforcement tool, the Air Management Program
will continue to work with owners and operators and all regulated parties through a variety of efforts.
Such outreach would be through various educational and similar programs, including professional
meetings, such as the Annual DNR Asbestos Seminar.

EFFECTS ON EXISTING POLICY

The purpose of the proposed revision is to enhance enforcement and promote compliance with the current
requirements without altering the stringency of the ch. NR 447. The asbestos program relies upon proper
notification and abatement techniques. With over 3000 notifications processed per year, staff resources are
not sufficient to perform an inspection at every site. Currently, if violations are discovered, a series of

ettt
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letters are written documenting the violation and situation with the final action being an enforcement case
referral to the Department of Justice. Citation authority will provide the department 2 tool that addresses
violations that are significant for enforcement action but may not rise to the level of referral to the DOJ.
Asbestos citation authority will provide better protection of the public from the impact of certain asbestos
program violations and also allow the department to better manage the asbestos program with limited
Tesources.

PUBLIC HEARING AND ADDITIONAL STAKEHOLDER INVOLVEMENT SYNOPSIS

Four public hearings were held (June 11 — Eau Claire, June 12 — Appleton, June 13 — Milwaukee, and
June 18 — Madison). There were a total of 33 people that made an appearance at the public hearings.
During ‘the public hearings no one made formal verbal . comments. However, the discussion sessions
following each public hearing provided information and comments on the draft rule proposal. In addition,
a small group discussion was held on July 10 and a presentation at the Annual DNR Asbestos
Conference, November 2002, provided additional comments on'the proposed rule. ‘The proposed rule was
revised in response to comments received. All significant comments and the Department’s responses to

POTENTIAL CONTROVERSY

During the final stages of preparing this rule package approval, Air Management staff discovered that a
group was forming to oppose the adoption of the rule. After a discussion with the attorney representing
this group, we leamed their concerns were with certain features of the proposed rule taken to the public
hearings. The group now has the revised rule that is part of this package. The group may still be
' concemned with what is considered 2 thorough pre-inspection. Air Management staff believe this issue has
' been addressed because the Department does not intend to issue a citation for an inadequate pre-

" inspection. A citation would-only be issued when no pre-inspection was performed. -

Concemns were raised as to the enforcement of the asbestos requirements defaulting to using citations
rather than to continue working with the regulated community. As mentioned in the Recommendation
Section, the Air Management Program will continue to educate and work with the regulated community
about the asbestos requirements. Also, as mentioned in the Summary of Proposed Revisions Section, Air
Management Program staff will work with hisher supervisor, and the Asbestos Coordinator to reach a
decision on issuing a citation. The Air Management Program would then coordinate with the
Environmental Enforcement Program to hold an enforcement conference allowing for additional
education/outreach on the rule requirements. An Environmental Warden would issue the citation during

the environmental enforcement conference.

ENVIRONMENTAL ANALYSIS

Under s. NR 150.03(3), Wis. Adm. Code, an environmental analysis would not be needed because this
proposal is considered a Type III Action. A Type I Action is one that normally does not have the
potential to cause significant environmental effects, normally does not significantly affect energy usage
and normally does not involve unresolved conflicts in the use of available resources.

=
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FINAL REGULATORY FLEXIBILITY ANALYSIS

The proposed rule revision will affect demolition and asbestos abatement contractors and their gustoﬁaérs.l
As a result of the citation system, all business, including small businesses, who do :asbestos demolition
and renovation work will be faced with more prompt and effective enforcement of the existing rules.

NEW LEGISLATION

Wisconsin Statutes Chapter 285

285.86 Asbestos Citations. (1) The department may follow procedures for the issuance of a citation
under 5. 23.50 to 23.99 to collect a forfeiture from a person who commits a violation specified
(2) The department shall' promulgate rules that specify violations of rules relating to asbestos
abatement and management that are promulgated under ss. 285.11, 285.13, 285.17 and 285.27 to
which sub, (1) applies. In a rule promulgated under this subsection, the department may limit the
applicability of sub. (1) based on the frequency of violation and on health and environmental risks
caused by the violation. : ' Lo
(3) The department shall submit any proposed rules under sub. (2) to the ‘department of justice.
The department may not promulgate a rule under sub. (2) unless the rules is approved by the

department Of JUSHCE. wmery: i ss.
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Appendix 1
Summary of Public Commenis on Order # AM-20-02
Proposed Revision to Ch. NR 447, Wis, Adm. Code, Pertaining to Asbestos Citation Authority.

The Wisconsin Department of Natural Resources has received comments on the asbestos citation rule
package proposing the creation of s. NR 447.19 through four public hearings, written comments to the
ment, the annual DNR asbestos conference, and a discussion group of contractors in related fields.
Involved parties such as asbestos abatement contractors, environmental consuitants, representatives of the
Association of General Contractors (AGC), demolition contractors, and building owners provided these
comments. - The Department took into consideration each of these comments, and in response has revised
portions of the rule.  This document lists the comments received and provides the Department’s
COMMENT: The subjectivity of some phrases in ch. NR 447, specifically “adequately wet” (ss. NR
447.08(1)(b), 447.08(1)(c), NR 447.08(2)(2); NR 447.08(3), NR 447.08(4)(n), NR 447.08(6)(a), NR
447.13(1)(2)),“carefully lowering” (s. NR 447.08(2)(b)), NR 447.08(6)b), “no visible emissions” (ss.
NR 447.08(3)a) 2.2, NR 447.08(4)b), NR 447.13(1)) and “thoroughly inspect” (s. NR 447.06(1))
caused concern because the determination requires an opinion or judgment by a Department inspector.
The approximately fifteen parties who voiced this concern suspect that the burden of proof will be
transferred from the Department to the regulated community, resulting in high costs to defend against
citations based on these subjective portions of ch. NR 447. As a measure to correct this concern, the
parties have suggested that the citation authority be limited to those sections of ch. NR 447 that allow for
2 definite distinction between compliance and non-compliance (black and white).
RESPONSE: The proposed rule language has been revised to cover only the sections of ch. NR 447 that
provide a distinct determination between compliance and non-compliance. All sections containing the
subjective language were removed from the proposed rule language rule. The citation system now
includes only pre-inspection, notification, and active waste disposal site requirements.
COMMENT: = Approximately six partics questioned the manner in which the Department chose their
inspection sites. The concem arose primarily from asbestos ‘abaternent contractors that felt they were
targeted too often while other contractors conducting renovations and owners violated ch. NR 447
regulations. These contractors wanted to know if the citation authority would target them also.

RESPONSE: Inspection sites are chosen by use of 2 priority list, prioritics are ranked as low, high and
top. Priorities are created based on the potential for an environmental hazard, prior enforcement history,
and would also target non-notified sites when discovered. Top priority sites are those that arise from
complaints conceming non-notified operations, renovations with large quantities of asbestos and large-
scale demolition projects. The regulations are aimed at the proper identification of building materials that
contain asbestos and are to be affected by renovation or demolition operations and asbestos removal work
practices and proper handling of asbestos materials. The regulation states that owners and operators are

responsible for compliance.

- 5
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COMMENT: The same group that offered the previous comment also suggested that the Department
should focus on building owners and renovation projects. They stated that the building owners neglected
to do pre-inspections and “shopped” for low bids from contractors that would not comply, or question the
situation.

RESPONSE: The current regulations do apply to both the owner and operators at any applicable project
site. The revised rule will allow a citation to be written for the owners and operators that violate ch. NR
447 and do not perform a pre-inspection or notify the Department of an asbestos abatément project. The

regulated community may need to assist the Department in locating non-compliant projects.

COMMENT: Three comments were made in regard to creating a policy that stated specific citation dollar
amounts for specific violations. It was suggested that this would help the Department to be consistent

with the issuance of citations.

RESPONSE:  Environmental Wardens of Law Enforcement Division of the DNR will be responsible for
issuing citations for the specific asbestos violation(s). Citations will be written on a case by case basis and
take into account a variety of factors including past history. Citation dollar amounts shall be doubled for
second violations occurring within a 5-year period of the first violation.

COMMENT: Education of the general public, and both general and specialty contractors was suggested
by two parties to insure that everyone was well educated on the implications of this rule and had an

understanding of ch. NR 447 in general.

RESPONSE: Education is currently being done to reach targeted groups affected by ch. NR 447. The
Department’s Air Management Program has held an annual Asbestos Conference for the asbestos
abatement industry. . . . S « '

The Department’s Internet web page, http:llwww.dnr.state.wi.us!org/awlairlreglasb&stos!asbestos.hﬁn,
provides information on the Asbestos Program. The Internet web page also contains the notification form
for asbestos abatement projects so that people can obtain and fill out the needed form quickly. The Air
Management program will continue these efforts because of the importance of communication and

education.
COMMENT: One party stated that stepped enforcement was already in place, yet has failed to enforce

the pre-i tion and notification requirements due to lack of funding and personnel. This party was
concemned that the same would be the case with the proposed citation authority.

RESPONSE: The lack of enforcement related to pre-inspection and notification requirements stems from
the difficulty of creating a case substantial enough to warrant the use of the Department of Justice. The
citation authority rule is being developed to act as an immediate deterrent to owners and operators who

violate the pre-inspection and notification requirements.

COMMENT: The age of the field staff and their relative experience in the field was a concem for one
party. Because the citation authority would require a timely response, the party believed that the
Department inspector must have a level of experience that would allow them to make the proper decision

at the site.
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RESPONSE: The field inspector will be gathering information that will be used by the Environmental
Warden and other DNR officials, including the field inspector’s supervisor and also the Asbestos Program
Coordinator, to determine if a violation exists. If the information clearly shows a violation exists, the
Environmental Warden will then issue a citation. Although age is not necessarily representative of an
inspector’s knowledge of the regulations and experience in the field, the average years of experience of
the Departments’ asbestos inspectors is approximately seven years.

COMMENT: One party asked what would ;:onsntuie an incomplete notification, and at what point wouid
a citation be issued. It was asked that this be clarified in order to assist the regulated community in

compliance.

RESPONSE: An incomplete notification includes a notification that does not have the required
information, a notification that does not meet the 10 working day ‘waiting period, and a notification that
does not include the required fee. “The notification requirements are located in s. NR 447.07, Wis. Adm.
Codo. Cumently, the Asbestos Coordinator calls the entity and roquests that a revision be sent to all
required DNR offices with the required changes. If the problems continue on a frequent basis the stepped
enforcement will be followed with a Letter of Noncompliance (LON), a Notice of Violation (NOV) and
then referral to the Wisconsin Department of Justice (DOJ).

COMMENT: One party asked the question of who would be cited for failure to notify and pre-inspect.
The party questioned this to determine if the owner would be cited, or if it would concentratc on the

contractors, or both.

RESPONSE: As mentioned above, both the owner and operator for any project are responsible for
assxmgﬁmtﬂ;e :ptojes:t,is performed in compliance mth the regulations. _

COMMENT: One party asked if consultants could be culpable fhrough ch. NR 447, and more
specifically s. NR 447.19.

RESPONSE: If the consultant can be determined to fit under the definition of “operator” as defined in s.
NR 447.02 (30), and the operator has not met the requirernents of ch. NR 447, or any section thereof, they

may be culpable.

COMMENT: It was suggested that the citation minimum should be greater than the cost of a pre-
inspection in order for the citation to be a deterrent.

RESPONSE: The citations will range between $500 and $5000. The cost of a pre-inspection varies
depending on the size and complexity of any project. In many instances owners and operators conduct
renovations and demolitions and are caught midway through their projects without the required pre-
inspection. At that point they are required to inspect and would also be issued a citation for no pre-
inspection prior to renovation or demolition. If violations exist with positive friable or Regulated
Asbestos Containing Materials over the 160 square feet /260 linear feet threshold, the case will be

handled through stepped enforcement.
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COMMENT: One party asked if citations would be processed through the normal circuit court process.

RESPONSE: Yes.

COMMENT: It was suggested that the Department focus more attention on non-friable asbestos
abatement projects.

RESPONSE: Most projects involving non-friable asbestos are not regulated by the Department and are
considered a low priority ranking.

COMME_N’I‘: One party stated that they took objection to the lack of building owners present at the
discussion group. : :
RES?ONS_E:_ Buildin’g'owneis were present at the public hearings and the annual conference, and were

encouraged to comment at those times.

COMMENT: One party stated that citation authority is a good idea because too many small violations
are not cited because of the involved process of stepped enforcement.

RESPONSE: The Department agrees with this comment.

COMMENT: One party suggested that the rule is being created because there is more work involving
asbestos, more complaints, and additional fees could support this activity.
RESPONSE The Dcparmlent agrees that the asbestos program is labor intensive. The citation authority -

citations go to the Wisconsin school funds and do not go to the Department.

COMMENT: A party questioned how the citation authority would be used in regards to regulated
renovation projects that were not notified. o

RESPONSE: A citation could be issued if the owner or operator failed to perform the required pre-
inspection or notification to the Department. Additionally, the owner/operator would be required to file
an after-the-fact notification with the appropriate fees.

Should the work practices not be in compliance with the regulations, then this project would be a
candidate for stepped enforcement, with potential referral to the Wisconsin Department of Justice

Attorney General’s office.

is intended as an additional ool to aid in compliance with the regulations. - Fees collected through -
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State of Wisconsin

CORRESPONDENCE/MEMORANDUM

Appendix 3.

DATE: December 18, 2002

TO: Larry Weix — NER,‘ Robin Capen ~ NOR, Bob Gothbiad — NOR, Phyllis Holmbeck —~ NOR,
Maria Hiil — SCR, Saji Villoth - SER, Denese Helgeland - WCR, Rhonda O’Leary — WCR,
Tom Stibbe — WCR, Regional Air Management Supervisors

FROM: Lloyd Eagan — AM/T
SUBJECT: Guideline’s for Using Asbestos Citation Authority s. NR 447.19.

The purpose of this document is to provide guidance for Air Management staff to be used in
implementing the new - Asbestos Citation Authority under section NR 447.19, Wis. Adm. Code. NR
447.19 is anticipated to take cffect in June of 2003.

Asbestos citations are an enforcement tool that can be used for addressing violations of a limited amount
of requirements delineated in the asbestos Tegulations, Other violations may occur that can not have a
citation issued. . These violations must go through the stepped enforcement process. Only an
‘Environmental Warden may only issue citations.

Bac!_c_,ggonnd

For all asbestos violations, regardiess of whether the violation is subject to citation authority, the Air
Management Asbestos Inspector will consult with their supervisor and the Asbestos Coordinator to
determine the proper course of enforcement action for all violations discovered. Options include: (1) issue
tation(s) if violations of requirements that can be cited were the only violations found; (2) issue
“citation(s) and pursue ‘stepped enforcement action for  the other violations; " or (3) pursue. stepped
enforcement action for all violations. ' o '

Air Management staff will contact the _anircmnﬁnml_finfammnen_t Program to discuss the options for
using citation authority and the need to set up an enforcement conference. The enforcement conference
will then be held to begin the process for addressing all types of violations. An Environmental Warden
will issue the citation(s) during the enforcement conference.

Once a citation has been issued for a violation, further enforcement actions can not be taken for that
particular occurrence of the violation. Environmental Enforcement Specialists will assist in case
development, issuance of a Notice of Violation (NOV), managing an Enforcement Conference or other
requests, [Environmental Wardens will be responsible for issuing citations. The Air Management
Inspector will-be responsible for providing evidence sufficient for the Environmental Warden to establish
reasonable belief that a violation has been committed. A second or subsequent violation of the
requirements that can be issued a citation could instead be included in the enforcement action at that tine.
Stepped Enforcement may be used in conjunction with the issuance of a citation(s) to maximize the
effectiveness of the enforcement action The use of Stepped Enforcement can help ensure that all
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Appendix 3.
violations in a particular situation are addressed and not simply those that fall within the citation

authority.

Regulatory requirements that may be issued citations.
The following types of violations may be issued a citation:

1. Pre-Inspection under s. NR 447.06(1)
A citation may be issued for failure to complete a required pre-inspection prior to any renovation

or demolition work.

2. Notifications under s. NR 447.07(1) and (3)
A citation may be issued for failure to provide the Department of Natural Resource’s Air

Management program notification of the intention to demolish or renovate at least 10 working
days before work begins.

3. Active Waste Disposal Sites under s. NR 447.17(1), (2), 3), (4); (5)(a), (6), and (10)

A citation may be issued for: _ o ' .

(A.) Discharging visible emissions and not meeting sub..(3), covering material with 6 inches of
compacted non-asbestos material within a 24 hour period or be covered with a resinous or
petroleum based dust suppression agent.

(B.) Failure to place warning signs at all entrances and at intervals of 100m (330 f.) or less along
the property line of the site or along the perimeter of the sections where asbestos containing
waste material is deposited if no natural barrier exists.

(C.) Failure to maintain waste shipment record according to the Departments waste manifest
requirements.

(D)) Failure to maintain, until closure, records of location, depth and area, and quantity in cubic
meters (cubic yards) of asbestos-containing waste material within the disposal site on a map

- or diagram of the disposal area. RE A ST S e 1 R e

(E.) Failure to notify the department at least 45 days prior to excavating or otherwise disturbing
any asbestos-containing waste material. Failure to provide at least 10 working days priorto a
new start date.

Pursuant to s. NR 447.19, only violations of the above listed sections are subject to the citation
authority. Other, more sever violations, such as failure to adequately wet the regulated asbestos
containing material (RACM), failure to remove RACM prior to disturbance of material, and
failure to contain RACM in leak-tight containers will be processed utilizing the Stepped
Enforcement system and referral to the Department of Justice.

Procedures for Requesting an Asbestos Citation,

1. Complete Asbestos Inspection Form, and submit this and all documentation to your Air
Management Supervisor and the Asbestos Coordinator.

2. Arrange a conference call with your supervisor and the Asbestos Coordinator to discuss
violations and how each will be addressed.
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Appendix 3.

3. Complete Environmental Enforcement Investigation worksheet (needs to be modified) Form
4100-189 that requests citation(s). _

4. Contact Environmental Enforcement Program and Environmental Warden to discuss the need
for an ‘enforcement ‘conference. Provide- documentation for. violations and modified Form
4100-189 Environmenta! Enforcement Investigation worksheet.

5. Work with Environmental Enforcement siaff to hold enforcement conference.

6. Request the issuance of a citation from an Environment ! Warden. An Environmental Warden
would issue the citation during the enforcement conference.

If you have any questions about ashestos citation: authority or this memorandum, please contact Mark
Davis, Asbestos Coordinator at (608) 266-3658. ' SR

DNR Disclaimer - This document is intended solely as guidance and does not contain any mandatory
requiremerits except where. requirements found in- statute or administrative rule are referenced. This
guidance does not establish or affect legal rights or obligations and is not finally determinative of any of
the issues addressed. This guidance does not create any rights enforceable by any party in litigation with -

the State of Wisconsin or the Department of Natural Resources. Any regulatory decisions made by the

Department of Natural Resources s in any matter addressed by this guidance will be made by applying the

governing statutes and administrative rules to the relevant facts.

Ce:  Jeff Gabrysiak — DOJ Mike Scott — L.S/5 Nathan Luedke — AM/7
Mark Davis - AM/7 Marcia Penner — LS/5 Patrick Kirsop — AM/7
Tom Krsnich ~ LE/5 Bill Baumann ~ AM/7
Steve Sisbach — LE/5 Colin Duffy ~ AM/7




Wisconsin Depariment of Administration
Division of Executive Butiget and Finance

DOA-2048 {R10/2000) X ) L
Fiscal Estimate — 2001 Session
N - | Amendment Number i Appli
& Original [J Updated LRB Number endment Number i Applicable
1 Comected ] Supplemental Bill Number Administrative Rule Number
AM-20-02
Subject

Revision of Chapter NR 447, pertaining to the creation of rules for asbestos citation authority.

Fiscat Effect

Stata; & No State Fiscal Effect
Checkoolumrzsbeiowmlyﬁbd makes a-direct appropriation
or affects a sum sufﬁm: appmpnalm
[ increase Existing Appropriation [ Increase Existing Revenues
[J Decrease Existing Appropriation £} Decrease Existing Revenues
[J Create New Appropriation

2 Increase Costs — May be possible 1o absorb
within agency's budget.
B ves [} No

[ Decrease Costs

tocal: ] No Local Govemment Costs
1. Dlmasetests SRR 5 X Buweaseﬂavenues

1 Permissive * ﬂuandam ‘(7 Permissive [} Mandatory
2. E]Dwemcosts . - 4 E]Deueasekevemes

[ Permissive EJMandatory -

mmﬁ]mm'

5. Types of Local Govemmental Units Affected:
[3 Towns [ Vilages [ Cities
3 Counties [J Others
1 School Districts [] WICS Districts

FundSouroesAﬁem
1 6PR [JFED B PRO L']PRS f:lsz.—:G !:Ises«s

Affected Chapter 20 Appropriations

Assumptions Used in Arriving at Fiscal Estimate

Estimate 1000 additional hours or 0.5 FTE for issuance of citations and accompanying court time.
0.5 FTE equivalent to $30,000 annually. The cost may be absorbed by a reduction in equivalent time of other staff currently

involved in the stepped enforcement program.

{ ong-Range Fiscal Implications

Citation issuance should decrease over time as the regulated community becomes aware of the Department’s position on asbestos

and demolition violations.

Prepared By: Telephone No. Agency

3oscp§..[’oiasek 608/266-2794 DNR

AutholiZed Signaturt MMW Telephone No. Date (mm/dd/ceyy)
15 R
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Wmmoepamneniofmmm
Division of Execulive Budget and Finance

DOA-2047 (R10/2000}
; F;scal Est:mate Worksheet-—- 2901 Sesslon
" Detailed Estimate of Annual Fiscal Effect

| LRB Number . _ Amendment hiumberaprpimbie

K Originat.- - [} Updawé
[J Corected 0 Supplementai Bl Number -~~~ 3'Ad'mif;istx_atiy@af'ﬁuie Number

Subject _ .
Revision of Chapter NR 447, Wis. Adm. Code; pertaining to thie creation of rules for an asbesms-citatien autha_rity.

One-time Costs or Revenue Impaats for Stata andior Local Gommeﬂt (dn not include in annuallzed ﬁscal eﬁeet)
None :

Annuallzed{':osts I Aﬂnua!izedFi ggtimsmta undsfrom'"
A, StateOnstsbyCateQOly D Inch Cos{s wcom

Aidstolndiwduaisor()rggniza&ons . i oy

 JotalStateCostsbyCategory . I$ . . . s..

B. State Costs by Source of Funds
GPR
FED

___PROPRS _
'seexse&s : . _ S
Complete this when will '
State Revenues  increase of Recroace sizie e (o | [Increased Revenue Decreased Revenue
: . mm.mmwm eic) |
GPRTaes 3
GPR Eamed ' 1
FED
PRO/PRS
SEGISEG-S

Total Stute Revenues $ $

Net Annualized Fiscal impact
State Local

s _-30;0_6&{: L I

Net Change in Costs ' $ | | $

Net Change in Revenues _ _ o _
Prepared By: Telephone No. _ Agency

Joseph Polasck | 608/266-2794 | DNR
' ' Telephone No. - Date (mm/dd/ceyy)

me‘ﬁuﬂ/ |  Jz-s6-02




Draft Wisconsin DNR Dratft
Asbestos Demolition and Renovation / Field Data and Inspection Checklist
Part1. Preliminary Observations and Information
Complete Part  for all inspections. Part IFis completed when operations can be observed and evaluafed.

Owner/Site: -Inspector:
Location: s Region:
Date: Time:

Operator Name: - = S Address:

Phone Number: _____ o Contact:
i 1. Reasén .far !nméﬁbn: Displayed 1LD.  ___Yes ___No

EnfryRefused ___Yes ___No

2. Entry Notations: Name and position of on-site person:

3. Facily Descripion (Sop an Condions Osered:____

4. Suspected Problems and 'S_;ampiés;?hbtbs'_fa_kénf-{:m sampe oations on i) _

5. Potential for Exposure: -(mbuibgg' occupancy or public access 1o contamination)

8. Was any Nofification received af 2 DNR office? __Yes __No
If yes, was nofification deficient? (Quantity, dates, location, operator, waste disposal) ___Yes ___No
Explain; : R

7. Was any pre-inspection conducted prior 4o the renovation or demoliion? __Yes __No
e 3Iyas;'provide:¥qitowing-iﬂfoma§m: inspector. oo U s Cedification Number: _________
SO Date o inspectors Phone Number: ' '

8. Activity Description:
a. s there more than.one project at this facility? ___Yes __No __NA
. tfyw.-ex_piaimrades and scope of work:

b. Project Type:' Demei:&on ,__,,Renovahcn ~;_'__-_,Emergency Renovation __ Ordered Demolition
c. Describe the project and current phase: - :

Work Inactive Work in Progress Part Il attached
d. Describe the type of abatement: ___Full Containment ___ Glovebag ___Mini-containment ____Other:

Explain:
9. Type of ACM-IsitFriable? __Yes ___No Method of Determining Frighility: Method of Measurement:
i Pipe Insulation ____&f Sprayed-on ____sfBiock
si Celling Tile sf Troweled-on . st Plaster
sf Floor Tie ___ sfRoofing ___siMastic
sf Drywall sf AC-cement P Removed

Noles:




ASBESTOS DEMOLITION AND RENOVATION. FIELD DATA AND INSPECTION CHECKLIST

Part I1. Substantive Compliance Demonstration
Complete Part II for alf inspection whese it is possibie lo evaluale substantive compliance.

1. General Information
a. Was all RACM removed before demolition, renovation, or other activity which
may disturb asbestos or preclude access to it? __Yes __No __NA
b, Was ACM removal observed? _Yes __No __NA

¢. Isaperson frained in the NESHAP regulations as described in
40 CFR 61.145(c){10) available during removal or disturbance? _Yes __No __NiA

2. Adeguate Wolting

a. s water or wetting agent present at the site? _Yes __No __NA
Equipment __Garden Hose __Spray Bottle __Hudson Sprayer
" ___Airless Sprayer ___Other.
b. Water observed bemg sprayed during stripping or disturbance of ACM? _Yes _No __NA

¢. FExamining removed or otherwise disturbed ACM;
tis; __Easy o wet (1S, spray-on, eic) __Hard fo wet (Amosite containing, transite)
__None Available . -
If sasy fo wet, was it wet throughout? _Yes __No __NA
i hard to wet, were alt exposed surfaces wetted? _Yes __No _NA

d. Examining ACM waste containers:
Type of Container: __Bags __Drums __Ofther.
__Clear __Opaque
Weight for size: __Light for size __Heavy
Visible Moisture: __ Droplets __Water on bottom __No visible moisture

Ase containers leak-tight? Explain; _Yes __No __NA
1. Were sealed ACWM containers opened and inspected? _Yes __No __NA
- Number Opeped: .- : _

How: __in containment ;_m sealed giove bag )

Container from; __Containment __Storage Area ___Dumpster

__Other:
Type of ACM:
Visible water or water droplets in container? __Yes __No __NA
Container resealed? _Yes _No __NA
e. Does the material change when it is wet? (ie. changes in color, texture, weight, etc.} __Yes __No __NA
Explain:
f  Was material wetting demonstrated/discussed with the operator or supervisor? __Yes __No __NA
g Do any of the following factors apply?
Temperature below 32° F. at point of removal: _ _Yes __No __NA
Dry removal was authorized by DNR: __Yes __No __NA
Records for dry removal were available for inspection: __Yes _No _NA
Building in imminent danger of collapse: _Yes _No __NA

MaWsmmmm«mmemmhgwﬁammmwsw

day are required when wetting is suspended. Also operator must remove in unis or sections and
use locat exhaust veniilation and collaction with HEPA uniL Material from emargency demeliion
and material encasad in concrale must be adequately wetted as exposed.

Notes:




3. Other work practfc_es

a. ls stripped material allowed to drop? _Yes __No __NA
How far? ft.

b. |s matenial further damaged by dropping? _Yes __No __NA

¢. Does dropping result in dust or fine particulate? Describe: _Yes __No __NA

d. Removed waste’is transported from a height above ground of;
__Lessthan50ft. __More than 50 .

1. Ifless than 50 feet, is waste ACM carefully lowered to g'r'oun.d leveland not
by dropping or throwing, sliding or otherwise increasing damage to the

RACM materials?
' __Yes __No __NA
2. Kmorethan 50 feet, is waste ACM t:ansported in dust-tight chules or leak-tight containers? _Yes __No __NA
. 4, Waste Handling _ '
a.  Are there visible emissions in relation to asbestos materials to the outside ait? _Yes __No _ _NA
b. Is there any suspect ACM on the ground? o _Yes __No __NA
_Jn_side_qentainment,faﬁar-r_emovalfis_-campieta {debris) -__Qutside o
containment, inside facility. ___Out loors, near dumpster.
6. Waste ccnia'inéfs'-m marked with; : o
1. Generator name and focation __Yes __No. _NA
2. Hazard Waming _Yes __No _ NA
3. D.O.T Waste Classification _Yes __No _NA
d. During load-out and waste disposal, is the vehicle marked with 14"« 21° hazard warning signs? __Yes __No _NA
e. Isthe waste secured in a manner that prevents any visible emissions, load
loss, and spilis of leakage of liquids?
_Yes _No __NA
5. General Safefy Evaluation
Referral o OSHA?. . Yes .No
a. Is work area under containment? ' _ . - __Yes _,__No__#NIA
__Full __Critical Barriers __Glove Bag __Mini-containment __ None
b. Are there breaches in the containment? Explain: __Yes _No _NA
¢ Isthe containment under negative pressure? __Yes _No __NA
Manometer reading, if present: _
Number of negalive air machines in use: :
d. Isnegative pressure apparent with positive air fiow from clean room into work
area? (walls, decon doors pulling into containment}
e. s the requiated area clearly marked? __Yes _No _NA
£ Are fhere uncontrolled openings in containment? ) _Yes __No __NA
g Respiratory protection in use by operator? __Yes _No __NA
h. Respirator used by inspector? __Yes _No __NA
i Is air quality being monitored? _Yes _No __NA
j.  Decontamination facilities available? __Yes _No __NA

. Decontamination method used by inspector: __Double Suit __Shower
__HEPAVac. __None _ Other.




I Electrical lock-out in use? (check lighting, ventilation, tools) _Yes __No __NA

m.  Miscellaneous Hazards:

High work area temperature: __Yes __No __NA
Confined space? _Yes __No __NA
Trip and fall hazard? ' __Yes __No __NA
Scaffold rails? _Yes __No __NA
Foot hazards? _Yes __No __NA
n.  Has the inspector been unsafely exposed to hazardous material? (i yes, fle reporl) __Yes __No _NA

6. Sketch: mdicate related areas {containment, glove bag, bag-out, decon, other poinis of enfry, dumpster) and samples aken,




Part ITI. Post Inspection Interview Notes
List persons involved and nature of statements. Also note who controls facility including responsibility of other contractors or subconfraciors,
consultants, etc. Attach sample chain of custody form, photo log, namef{s) of on-site workers, certification number’s,




-Draft- Instructions for Completing the Wisconsin DNR Asbestos
Demolition and Renovation/Field Data and Inspection Checkiist

The following is a step by step explanation for completing the inspection form. This document has been
created to aid in consistent reporting. Part I must be completed for all inspections. Part IT must be
completed for all inspections that it is possible to determine substantive compliance (i.e. observe work

practices).

Part L. Preliminary Observations and Information

Owner/Site — Owner of facility and facility name

Location — Address of facility

Date - Date of inspection

Inspector - Name of DNR or DNR confracted inspector
Region— Region.of faciity and inspection -

Time - Time of arrival at and departure from inspection site

Notification Compliance/ Substantive Compliance
- Mark in boxes whether the Notification was compliant and whether the owner/operator was
compliant as a whole.

Operator Name ~ Entity on site that controls activity, access, o otherwise supervises the
renovation or demolition as described in NR 447.02(30). '

Phone Number ~ Operator phone number.

Address — Operator address.

-Contact- Operator contact.

L 1. Reason for Inspection - Chooss from COMPLAINT, REFERRAL, ROUTINE, HIGH PRIORITY,
or TOP PRIORITY.

COMPLAINT — A complaint or fip from an.enfity other than a regulatory agency.
REFERRAL — A potential violation forwarded fo the DNR from another regulatory agency.
ROUTINE — Does not have HIGH or TOP PRIORITY but may still warrant an inspection.
HIGH PRIORITY - Site is designated as such due to the amount of RACM being removed
andlor the owner'sloperator’s regulatory status. (Noted on ACTS)

TOP PRIORITY - Site is designated as such due to the amount of RACM being removed
andlor the owner's/operator’s regulatory status. (Noted on ACTS)

Displayed 1.D. - Was Agency LD. displayed at point of site entry?
Entry Refused — Did owner/operator allow access to site?

2. Entry Notations: Name & Position of on-site person.- Any additional information pertaining to
gaining access to the site.




3. Facility Description: Type of facility, conditions observed, outside indications of
demolition/renovation/asbestos removal.

4. Suspected Prob!ems and Sainples/Photos Taken: \dentify potential violations on site. List
samples and photographs taken to support allegations. Mark samples on grid (11.6.) and attach
Chain of Custody form.

5. Potential for Exposure: Note building occupancy and public access to contamination.
8. Was any notification received at a DNR office? Includes Central Office or Regional Offices.

If yes, was notification deficient? As marked by the Asbestos Coordinator. (Notedin
“Comments™ section of nofification on ACTS)

7. Wasany Pre-insbection conducted prior fo mnovaﬁon or demolition? A pre-inspection must
yield a report composed by a Wisconsin DHFS certified asbestos inspector and be made available
to the DNR.

If yes, prévide following information: Provide Inspector's Name, DHFS Certification
Number, Date of Inspection, and the Inspector’s Phone Number.

8. Activity Description:

a. Is there more than one project at this facility?
If yes explain trades and scope of wark. Explain type of work and affect it may .

" have on regulated work being inspected or determining compliance.

b. Project Type: Choose from Demaiitiob, Renovation, Emergency Renovation, Ordered
Demolition.

¢. Describe the project and current phase: Describe renovation/demolition work and work
being conducted while present.

Check: Work Inactive, Work in Progress, andfor Part I atfached.
d. Describe the type of abatement. Choose from or a combination of Full Containment,
Glovebag, Mini-containment, or Other. Explain if multiple methods used.

9. Type of ACM - Is it Friable?: Can crushed, pulverized, or reduced to powder using hand
pressure.

Method of Determining Friability - Assumed by Type of Material, Relled between fingers
(hand pressure).




Method of Measurement: Tape measure, utilizing known dimensions of facility
components such as 12x12 floor tile or 16" cement blocks.

Complete totals of asbestos categories in box.
Notes: Reference all notes to the 'apﬁra'pﬁa'té section of Part I.

PartIL. Substantive Compliance Demonstration

1. General Information

' a. Was all RACM removed before demolition, renovation, or other activity that may disturb
asbestos or preclude access to it? Check yes if asbestos was removed intentionally prior
to any other acivity that would disturb it .~ E

b. Was ACM removal observed? Was 'i'nieﬁﬁbna-l-ﬁcw-_re’zfriéﬁyai observed. -

c. Is a person trained in the NESHAP regulations as described in 40 CFR 61.145(c)(10)
available during removal or disturbance? Acceptable licenses include State Licensed
- Asbestos Supervisor, Roof Supervisor, Inspector, Management Planner, and Project
Designer.

2. Adequate Wetfing

a. Is water or wetting agent present at the site?: Are water/wetting agent hookups or
containerized water/wetting agent accessible for the project. if yes, choose equipment
avallable: Garden Hoss, Spray Bottle, Hudson Sprayer, Airess Sprayer, or Other.

b, Was water observed being sprayed during stripping or disturbance of ACM?: This refers
only to water usage that was actually seen during removal, not evidence of water being
used (i.e. wet floors). if no removal activities were observed, then pheck.N/A.

¢. Examining Removed or otherwise disturbed ACM;
It is; - Easy to wet (porous material that easily absorbs water such as TS,
Fireproofing, etc.).

- Hard to wet {material that sheds or repels water such as amosite containing materials
and transite}, e

- None Available (no material available fo examine}.

If easy to wet, was it wet throughout?: Was ACM wet through fotal depth of
material?

If hard fo wet, were all exposed surfaces wetted?: Were all surfaces wet enough
to prevent emissions?




d.  Examining ACM waste containers:

Type of Container: Bags (glovebags shoutd be inside waste bags), Drums
(probably lined with waste bags) Other.

Clearor Opéque (Some observations may be made if bag is clear)

Weight for size: Light for size (signiﬁcant amount of ACM, but container not very
heavy), Heavy {reasonable amount of ACM in container, weight clearly greater
than the sum of the waste materials in the container)

Visible Moisture: Droplets (moisture, droplets, condensation on materials or side
of waste containers), Water on botiom (accumulation of standing water in

bottom of container), No visible moisture (none of the above are present

and there is no moisture abserbed or present infon the ACM).

Are containers leak tight?. Describe any leakage, the areas of the container that
were leaking, type of container that is leaking, presence and size of holes,
punctures, efc., nature of feak (emissions, water, efc.).

1. Were sealed ACWM containers opened and inspected? If any container is
. found to have holes, punctures, etc. or contents will be inspected, the container
 must be inspected inside a sealed glovebag or containment.

Number opened: number of waste containers opened during inspection.
How: In containment or in sealed glovebag.

Container from: Containers original placement when the inspector
arrived on site. Choose from Containment, Storage Area, Dumpster, of
Other.

Type of ACM: Identify type(s) of ACM present in the inspected container.

Visible water or water droplets in container?: Any water visible on material or on sides
or bottom of container.

Container resealed?. Al opened containers must be resealed.

e. Does the material change when it is wet?. Material may change in color, texture, weight, efc.
when wetted. If possible, photograph dry material, wet the same material and photograph the
material wet. This can be used as a visual reference for the dryness/wetness of the material.
Explain difference in material.

§ Was material wetting demonstrated/discussed with the operator or supervisor?; Use the
above example to demonstrate wetting or discuss adequate wetting when ever appropriate.




g. Do any of the following factors apply?

Temperature below 32 °F at point of removal: If the temperature is below 32° F at the point of
removal and in the area of the removal, then the ACM does not need to be wetted during
removal, but must be wetted immediately following removal.

Dry Removal was Authorized by DNR: With the exception of the above, any dry removal of
ACM requires the written approval of DNR Asbestos Coordinator.

Records for dry removal were available for inspection: For freezing temperatures, temperature
recordings must be made at the beginning, middle and end of each day and made available for
inspection. Any written approval for dry removal must be made available for inspection.

Building in imminent danger of collapse: Building may collapse at any time. Must be stated in
demolition order by a state o local govemment representative.

Notes: Make reference to section that notes apply to.

3. Other work practices

a. Is stripped material allowed fo drop? Is material thrown/dropped from one level to
another? How faris it allowed to drop?

b. Is material further damaged by dropping? Does the material break into a large number of
smalf pieces pr.is_redaced__to-powder? Are visible emissions present at point of impact?

¢. Does dropping result in dust or fine particles? s dust or fine particulate present in the area
that materials are being dropped? Describe the conditions and materials.

d. Removed waste is transported from a h'eiéht above ground of; Less than 50ft. or More
than 50ft. 1f more than 50ft., ACM must be transported to the ground using leak-tight
chutes or containers.

1. Ifless than 50 feet, is waste ACM carefully lowered fo ground level not dropping or
throwing, sliding, or otherwise increasing damage to the RACM materials? Activity
causes visible emissions, breakage, of exposes inadequately wet surfaces.

2 [fmore than 50 feet, is waste ACM transported in dust-tight chutes or leak-tight
containers? Does not create visible emissions fo the outside air.




4, Waste Handling

a. Are there visible emissions in relation to asbestos materials to the outside air?. Are there

visible emissions caused by asbestos activity (removal, dropping, disposal, disturbance)? Are
the emissions escaping the contained area?

b.

d

Is there any suspect ACM on the gfai_:hd? Choose from Inside containment, after removal
is complete {debris), ‘ACM present after a project has been complete, but not properly
cleaned; Outside containment, inside facilty, ACM present outside contained area within
facility; Outdoors, near dumpster, ACWM that was not properly containetized or fell from
compromised container,

Waste containers are marked with;

1. Geﬁe_ré_zt&i{iamé_ and.?bbétioﬁ - Name and ad'dres:s |

2. Hazard Waming- Asbestos Waming

3. D.O.T, Wasle Classification - Class 9 — Hazardous Substance (Black and White)

During load-out and waste disposal, is the vehicle marked with 14"x21” hazard waming

signs?

e. Is the waste secured in a manner that prevents any visible emissions, load loss, and spills

or leakage of liquids?: Transported in a closed, leak-tight container.

5. General Safety Evaluation — Determination for the inspector's own safety and a potential

Refe_rral to OSHA?

Is work area under containment? Yes means eaﬁre areais sealed (i.e. contained). This
includes critical barriers, walls, floors, and proper decontamination chamber.

Are there breaches in the containment? Holes, tears, uncovered windows and doorways,
etc. Explain condifions observed.

Is the containment under negative pressure? Yes means negative air machines are inside
containment, decon doors, walls are being pulled in, manometer is in place with a negative
pressure differential.

Manometer reading, if present: OSHA requires -.02 Inches of Water pressure
differential in order to be adequate. :

Number of negative air machines in use: Number of machines should be relative
to the size of containment.




d. Is negative pressure apparent with positive air flow from clean room into work area?.
Walls, decon doors are pulling into containment. '

e. Isthe requlated area clearly marked? Are asbestos signs posted at containment entry (or
otherwise regulated) areas.

f  Are there uncontrolled openings in containment? These areas are not sealedfisolated
from the rest of the facility, and would aflow public or non-ashestos workers access to
gontainment or reguiated areas.

g. Respiratory protection in use by operator? Is respiratory protection being used by the
operator? If so, what type? Options; Half Mask Respirator or PAPR.

h. Respirator used by inspector? N/A if inspector did not enter containment or regulated
area. Otherwise indicate whether respiratory protection was used and what type.

i, Isairquality béing monitbred? Are pumps and cassettes present on site? Are they being
used?

. Decontamination facilities available? In order to be considered decontamination facility,
must have three rooms/chambers, with the middle being a shower.

k. Decontamination method used by inspector: NIA if inspector did not enter containment.
Options include; Double Suit, Shower, HEPA Vac., None, or Other.

L Electrical lock-ouf in use? Power and lighting source should be from outside containment.
~ All power and HVAC to the inside of containment should be locked-out.

m. Miscellaneous Hazards:

High work area temperatures: May be found in projects removing pipe insulation from
steam pipes or heating components.

Confined Space? Do not enter a confined space without the proper training!
Trip and Fall Hazards? Electrical cords, tools, efc.

Scaffold Rails? Present? Meets OSHA standards?

Foot Hazards? Nails, glass, etc. Wear proper footwear.

n. Has the inspector been unsafely exposed to hazardous material? If yes, you must file a report
with your supervisor.




6. Sketch: Draw sketch of area that project is taking place. Indicate related areas including
containment, glove bags, decon, other points of entry, dumpsters, efc. Also mark sample
numbers in locations that samples were taken.

Part 111 List person involved and nature of statements. Also note who controls facility including
responsibility of other contractors or subcontractors, consultants, efc. Aftach sample Chain of Custody
form, photo log, name(s) of on-site workers, and cerfification numbers.




